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Legal aspects of open disclosure: a review of Australian law
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he policy push for greater transparency about adverse events

in health care is at odds with the traditional risk-management

view that such revelation increases the exposure of clinicians
and health care institutions to liability! Open disclosure (OD),
which relies heavily on the active involvement of health profession-
als, brings this tension to a head. Surveys of doctors in the United
States have consistently identified fear of increased liability as one of
the main reasons they are reluctant to communicate with patients
about adverse events.”” Findings from a recent survey in Australia
suggest that the same may be true here.”*

Are these fears well founded? Unfortunately, no strong empirical
evidence exists to determine whether openly communicating about
unanticipated outcomes of care increases clinicians’ exposure to
medicolegal activity, reduces it, or leaves it unaffected.* There are
theoretical reasons to expect that OD may stimulate litigation.” On
the other hand, there are no signs of spikes in medical negligence
litigation, health care complaints or medical board actions in
Australia over the past 5 years as interest in OD has grown.
Moreover, several institutions in the US that have adopted progres-
sive disclosure policies have reported favourable experiences.®®

Evaluating the impact of OD is complex: these communications
are difficult to track, and the long tail of litigation means that
rigorous population-level evidence of the effects on patients’ claim
and complaint-lodging behaviour is unlikely to emerge any time
soon.” In the meantime, given the apparent concerns of health
professionals in this area, ™ it is useful to examine what legal
protections exist in Australia to guard against the medicolegal use
of information conveyed in OD by patients, courts and regulators.

We reviewed Australian law in this area, focusing on apology
laws and qualified privilege, the two main bodies of relevant law.

Apology laws

Australian law

The national Open Disclosure Standard (“National Standard”)
includes an “expression of regret” as an appropriate element of a
disclosure, defining it as “an expression of sorrow for the harm
experienced by the patient”.!' All states and territories have
“apology laws” — statutory provisions that protect statements of
apology or regret made after “incidents” from subsequent use in
various legal contexts. These laws were not enacted with OD in
mind; they apply to a much broader range of activities and pre-
date the OD movement.

Key features

Across jurisdictions, apology laws share some common features,
but variation occurs in four key areas (Box 1), affecting the scope
and strength of these laws.

One notable point of variation is the definition of the apology or
expression of regret to which the protections apply. Five jurisdic-
tions (Queensland, Victoria, Tasmania, Western Australia, the
Northern Territory) explicitly exclude statements containing
acknowledgements of fault or liability, and a sixth jurisdiction
(South Australia) does so implicitly. In other words, the protec-
tions are lost if the apology includes a mea culpa statement.
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Whether this definitional feature seriously undercuts the force of
apology laws is questionable. The National Standard'! explicitly
warns against making statements that admit liability for patient
harm, and we see no sound rationale for doing so.

Another point of variation concerns the type of proceedings to
which the shield applies. States and territories may protect apologies
from use in civil proceedings of any kind (Tas, WA), exclude certain
types of civil liability claims (New South Wales, the Australian
Capital Territory) or limit the protection to proceedings in tort (SA)
or personal injury damages claims (Qld, Vic, NT). Only the
Victorian legislation explicitly covers medical board hearings.

Practical considerations

An expression of regret, as the National Standard makes clear, is
just one aspect of a comprehensive disclosure. Therefore, even
when apology law protections apply and cover this aspect of the
OD, they do not necessarily touch other aspects. For example,
statements explaining the event or its causes are likely to be
construed as separate and distinct from the apology, and thus
remain discoverable and admissible in legal proceedings.

In sum, apology laws guard against the use of certain parts of
OD conversations against health professionals in legal proceed-
ings. As a shield, however, they are neither large nor thick. Their
variability across jurisdictions and inherently selective nature (in
addressing only one element of OD) limit their reach. For more
wide-ranging legal protections, it is necessary to look elsewhere.

Qualified privilege laws

Rationale

Qualified privilege is a legal doctrine that protects certain docu-
ments and communications from demands to disclose them in
legal proceedings. The policy rationale is to encourage candidness
and the free flow of information in circumstances in which that is
regarded as socially beneficial. Governments in Australia have long
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taken the view that information produced as part of activities
aimed at improving quality of care in health care institutions may
warrant qualified privilege.

Statutes in four states (Qld, NSW, Vic, Tas) and both territories
(ACT, NT) anchor qualified privilege in the “quality assurance
committee” (QAC). The WA statute refers to a “quality improve-
ment committee”, "> and the wording of a new law in SA focuses on
the group undertaking an “authorised quality improvement activ-
ity”."> NT law allows for qualified privilege only in relation to
committees evaluating the quality of mental health services.'* The
QAC, or its equivalent, is defined as a body engaged in quality
assurance work and formally declared by the relevant minister as
enjoying qualified privilege.

Relationship between qualified privilege and open
disclosure

An important threshold question is how, if at all, qualified privilege
relates to information conveyed in OD. Quality assurance work
and OD are essentially different activities, but they may intersect.
The main point of intersection relates to products of investigations,
such as root cause analyses (RCAs),” into the causes of unex-
pected outcomes of care.

In many hospitals, QACs undertake such investigations. The
same adverse event on which a QAC is focused may be (or
become) the subject of an OD. Optimal OD practice involves
sharing with affected patients information about what happened
and what is being done to prevent recurrences.'! Hence, elements
of the OD communication may resemble or approximate informa-
tion that a QAC later gathers and analyses. Flipping the timeline,
when QAC findings become available, good OD practice may
dictate that some or all of the findings be shared with affected
patients and their families.

To what extent, then, does the privileging of information in the
QAC setting radiate out to affect use of the information in the OD
setting? On closer analysis, there are two distinct questions here:
(1) Does qualified privilege law introduce prohibitions or barriers to

the release of the information to patients through the OD process,
based on the fact that such information may also fall within the
ambit of a QAC’s work?; and (2) Does the protection qualified
privilege laws provide to the QAC information extend to cover the
same or similar information when it crops up in OD?

Qualified privilege law as a barrier to OD

The statutory privileges that apply to quality assurance activities (in
all states) and RCAs (in Qld, NSW, SA) do not pose a substantive
legal barrier to full and candid OD. Perceptions that they do are not
rooted in a firm understanding of the law. The main reason is that
conventional OD practice, as outlined in the National Standard,
cannot be construed as a quality assurance activity under any of the
state or territory statutes. The fact that the incident that triggers the
OD is or may become the subject of quality assurance work should
not bar health professionals from sharing with patients information
they have about what happened and why.

However, there is a more targeted version of the barrier question
that is harder to answer definitively, namely: can the actual
information produced by a QAC or RCA team be lawfully fed back
to patients through an OD process? Looking across the state and
territory statutes, there is no neat answer. It depends. Every
jurisdiction imposes restrictions on the ability of persons outside
QACs to demand information, and also on the ability of committee
members to share it. In general, direct transfer of information from
QAG:s to patients will be problematic. However, every jurisdiction
also has lawful pathways that would enable the release of such
information to patients to whose care the information relates. The
more pertinent question, from a barriers perspective, is likely to be
non-legal: how motivated are the involved clinicians, QACs,
hospitals and health services to find and use those lawful pathways
to facilitate the release of protected information to patients?

Qualified privilege law as a protector of OD information

The primary purpose of qualified privilege laws is to protect
against demands from outsiders — chiefly courts and other legal

1 Four key dimensions of state and territory apology laws, by jurisdiction

Dimension 1: apology Dimension 2: apology notan Dimension 3: apology not
admission of fault or liability
on the part of the person

defined to expressly
exclude any admission

Dimension 4: evidence of
relevant to a apology inadmissible in civil
determination of fault or proceedings as evidence of

of fault or liability making it liability fault or liability

State or
territory Statute Present Section Present Section Present Section Present Section
NSW Civil Liability Act 2002 N Y s69(1)() Y s 69(1)(b) Y s69(2)
Vic Wrongs Act 1958 Y s 14l Y s14J(1)(@), (b) N N
Qld Civil Liability Act 2003 Y s71 N* N* Y s72
SA Civil Liability Act 1936 N Y s75 N N
WA Civil Liability Act 2002 Y s 5AF Y s 5AH(1)(a) Y s S5AH(1)(b) Y s 5AH(2)
Tas Civil Liability Act 2002 Y s7(3) Y s7(1)(a) Y s7(1)(b) Y s7(2)
NT Personal Injuries Y s 12(b) N* N* Y s13

(Liabilities and

Damages) Act 2003
ACT Civil Law (Wrongs) Act N Y s 14(1)(a) Y s 14(1)(b) Y s 14(2)

2002

ACT = Australian Capital Territory. N = no. NSW = New South Wales. NT = Northern Territory. Qld = Queensland. SA = South Australia. Tas = Tasmania. Vic = Victoria.
WA = Western Australia. Y = yes. * No express statement to this effect, but implicit from the nature and purpose of related sections. .
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entities (eg, coroners, complaints commissions and insurers) — to is the only jurisdiction with protections that adhere strongly to the
share information generated in the course of quality assurance information once it is transferred lawfully to third parties.'’
activities. The state and territory statutes articulate these protec- Third, the foregoing analysis, by focusing on the structural
tions in slightly different ways (Box 2). features of qualified privilege law, risks missing several practical
In general, the protections are quite robust. From an OD reasons why this body of law may have little or no traction in the
perspective, however, the pivotal issue is the degree to which these real-world context of OD practice. For example, many adverse
protections extend beyond their home ground of quality assurance events do not become the focus of work by a QAC or RCA
activities to cover information conveyed in OD. Our analysis team,'! rendering the qualified privilege laws essentially irrele-
suggests the answer is “minimally”, if at all. It is difficult to connect vant. In addition, the principal focus of QAC and RCA activities
the protections conferred by qualified privilege to OD activities. is on systemic causes of adverse events. Elements of an OD
This is true even for the recently enacted quality assurance communication that lack a connection to this focus will be
provisions in QId'® and SA,'” which add to the standard set of untouched by qualified privilege protections. Finally, OD proc-
quality assurance provisions new protections relating specifically esses are usually initiated in the immediate aftermath of an event,
to information generated by RCAs. well before it has time to become the formal subject of a QAC’s
Three main factors disrupt the applicability of qualified privilege work. Thus, real-world temporal realities may obviate the appli-
protections to information in the OD setting. The first and most cability of privilege laws to much of what will be conveyed in
compelling factor relates to the ambit of the protections. We OD.
reiterate a key point made earlier and evidenced in Box 2: In sum, the connection between state qualified privilege laws
structurally, qualified privilege is fixed to QACs and their member- and OD processes is relatively weak, a weakness that cuts in two
ship. There is some limited extension to a wider set of quality directions. On the one hand, it means that qualified privilege laws
assurance activities — most notably in the federal law.'® But OD do not pose major barriers for standard OD practice. Indeed, in
cannot easily be shoehorned into any of these “covered” categories. most jurisdictions, provided appropriate pathways for the release
Moreover, OD activities were almost certainly outside the consid- of information are followed, qualified privilege probably does not
erations of ministers at the time they declared particular entities to even bar feeding into the OD process information that comes out
be eligible for qualified privilege. of quality assurance and RCA activities. On the other hand, the
Second, once a person obtains via a lawful pathway information corollary of this weak connection is that existing qualified privilege
that originated in a protected setting, such as a QAC, the laws do not provide robust protections over the content of OD
protections that applied at its point of origin tend to fall away. WA conversations.

2 Form of restrictions by which qualified privilege laws protect information from use in legal proceedings, by jurisdiction

Form of restriction

State or Restrictions on release of

territory Statute information by members of QACs Restrictions on general use of information in legal settings

NSW  Health Committee members are “neither Finding or recommendation re need for changes or improvements to a
Administration Act  competent nor compellable” to procedure or practice not admissible as evidence in any proceedings
1982 produce documents, s 20H(1)(a) and (b) regarding whether procedure or practice was careless or inadequate, s 201

Vic Health Services Act  Committee members “shall not be Information or documents prepared for purposes of a committee not
1988 required” to produce any documentin admissible in any action or proceedings before any court, tribunal or

their possession or control by reason of board, s 139(5)
being committee members, s 139(4)

Qld Health Services Act  Asin NSW, s 34 As in NSW, s35
1991
SA Health Care Act 2008 As in Vic, s 66(3) No restrictions of this kind mentioned
WA Health Services As in NSW, s 10(1) As in NSW. Plus: a document created by or at the request of a committee
(Quality not subject to discovery and may not be used in evidence, s 10
Improvement) Act
1994
Tas Health Act 1997 As in Vic, s4(4) Evidence of any information or document relating to proceedings of
committee not admissible, s 4(6)
NT Mental Health and ~ Asin NSW, s 149 As in NSW, s 148
Related Services Act
1998
ACT Health Act 1993 No restrictions of this kind mentioned Oral statement to a committee, document prepared solely for a
committee and document prepared by a committee not admissible, s 47
Federal Health Insurance Act Asin Vic, s 124Y(2) Person who obtains information in their role as committee member must
1973 not disclose that information “to another person or to a court”, s 124Y(1)

ACT = Australian Capital Territory. NSW = New South Wales. NT = Northern Territory. QAC = quality assurance committee. Qld = Queensland. SA = South Australia.
Tas = Tasmania. Vic = Victoria. WA = Western Australia. *
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The case for law reform

There is an important ground-shift occurring in health care
systems globally toward greater openness with patients about
adverse events.! Whether OD will increase medicolegal risks for
health professionals and hospitals remains to be seen, but many
health professionals appear to think it will,* a perception that
likely inhibits the uptake of OD. Unfortunately, current Australian
law does little to counteract that perception.

In our view, the situation presents a strong case for law reform.
Ideally, such reform would:

provide strong, clear and reliable protections against use of the
contents of OD conversations in subsequent legal proceedings;

clarify that qualified privilege law does not obstruct health
professionals’ ability to conduct OD;

be broadly consistent across jurisdictions, in line with wider
trends in clinical practice and national workforce regulation; and

be accompanied by an effective outreach effort to educate
health professionals about what the new laws say.

Law reform along these lines would serve several important
ends. First and foremost, it would be a clarion signal from
policymakers that OD, like quality assurance, is a socially valuable
activity. Second, new legislation could provide guidance on the
important issue of whether and how information generated in
QACs and RCAs may be lawfully fed into OD communications.
Third, in a perfect world, medical ethics should be sufficient to
drive health professionals’ commitment to OD, but the reality is
that comfort on the medicolegal front is likely to prove a useful
carrot: it should assuage the concerns of health care professionals
and their indemnity insurers about the risks of undertaking OD
after adverse events in health care.
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