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From the Editor’s Desk
PREOCCUPATION 
WITH DOCTORS
The beginning of a new year is usually a time 
for reflection. While personal reflections 
are private and idiosyncratic, professional 
reflections tend to be public and collective, 
and doctors have recently been subjected 
to unprecedented public scrutiny.

We are exhorted to pursue integrity, 
compassion, altruism and excellence, and 
to work in partnership with members of 
the wider health care team. We have been 
scrutinised by working parties of the 
Canadian Medical Association and Canadian 
clinical Colleges; the Royal College of 
Physicians (London); and a combined body 
of the European Federation of Internal 
Medicine, the American College of 
Physicians–American Society of Internal 
Medicine and the American Board of Internal 
Medicine. The Royal Australasian College of 
Physicians has also recently released a Code of 
Professional Behaviour.

The essence of their reports is best captured 
in the words of the US physician Christine 
Cassel as being related to: “self-governance 
individually and as a group; service to the poor 
without expectation of compensation; deliverance 
of quality; not ripping people off; high level of 
learning; autonomy of activity; altruism with a 
certain threadbare nobility; self-sacrifice; heroism 
as needed; and ethical practice with public 
accountability”.

Add to all this the need for doctors to 
have essential character values,* such as an 
understanding of history; an appreciation 
of literature and the arts; honesty and 
personal integrity; the grace of humility; 
faith in life’s meaning and value; compassion; 
an appreciation of the virtue of work; and 
willing submission to an ethical code.

Remember the fabled Martian, who when 
asked at the midpoint of the 20th century 
“Whither medicine?” replied: “Why, whither else 
than straight ahead; forging still more weapons 
with which to conquer disease”. Were he to visit 
us today, would he not ask: “What is going on 
here? Why all this intense preoccupation with 
professionalism in the face of medicine’s 
stupendous advances?”

Martin B Van Der Weyden

* Halvorsen JG. Professionalism reconsidered. Priorities 
for physicians. Arch Fam Med 1999; 8: 173-176.

December MJA BookClub Winner
Congratulations to: Dr Quazi Alam, 
Glenfield, NSW, winner of our December 
draw to receive an MJA BookClub voucher 
to the value of $200. Thanks to everyone 
who purchased books from the December 
MJA BookClub and went into the draw. 
Pictured right is Jackie Treadaway, 
AMPCo’s Librarian, drawing the December 
winner. To see this month’s MJA BookClub’s great offers, see 
page 161 and the inside back cover of this issue.
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Organ donation after cardiac death: 
legal and ethical justifications for antemortem interventions 

A recent article has prompted debate about whether antemortem interventions in 
potential organ donors are legally and ethically justified (MJA 2007; 187: 168-170)

Mohamed Y Rady, Joseph L Verheijde 
and Joan L McGregor

TO THE EDITOR: In the recent article by
Richards and Rogers, the ethical and legal
arguments made to justify antemortem
interventions for organ donation after car-
diac death (DCD) raise some questions.1

First, do antemortem interventions harm
the patient? Anticoagulants (eg, heparin)
expand intracranial haemorrhage and has-
ten the death of potential donors with
acute ischaemic or haemorrhagic strokes.
Large volumes of crystalloid fluids are
infused to maintain organ perfusion, while
exacerbating cerebral oedema and acceler-
ating the onset of brain stem herniation
and infarction in potential donors. Vaso-
dilators are infused for organ preservation,
causing hypotension and early onset of
cardiorespiratory arrest after discontinua-
tion of mechanical ventilation. While it
may be debatable whether these interven-
tions can cause harm to a person destined
to die, they certainly shorten the dying
process and hasten death.2

Many cultures and societies worldwide
consider the performance of interventions
to shorten the dying process ethically unac-
ceptable.3 In the United States, the intent
to administer — for the sole purpose of
organ viability — a medication that expe-
dites death and shortens the warm isch-
aemia time in DCD is a criminally liable
action.4 Regardless of the lack of evidence
that dying in an operating theatre is not
worse than dying in an intensive care unit,
if dying in the operating theatre results in
the denial of death with dignity and peace,
it can result in long-lasting traumatic
experiences and memories for families and
relatives.5

Second, is consenting to appendic-
ectomy the same as consenting to organ
donation? The only similarity between
appendicectomy and removal of organs
from a donor is that both are surgical
procedures performed in the operating the-
atre. However, consent to the former is
intended to “heal and preserve life” while
the latter has no such intent and can imply
to “shorten life”. To draw a conclusion that

consent to DCD could be viewed as con-
sent to take all reasonable steps to ensure
that the operation is successful and results
in the procurement of viable organs for
transplantation is only justifiable if society
has decided to abandon the “dead donor
rule” and sanction “physician-assisted sui-
cide”.2
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James Tibballs

TO THE EDITOR: Richards and Rogers1

claim that antemortem interventions on an
organ donor to improve organ viability for
donation after cardiac death (DCD), such
as administration of heparin and femoral
vessel cannulation, are ethically and legally
justified. Their reasoning is flawed.

Their ethical argument is twofold. First,
they argue that, just as consent for appen-

dicectomy is broad and does not encom-
pass details of the operation, so too the
consent for organ donation is broad and
does not exclude antemortem procedures.
This is drawing a long bow. While details of
appendicectomy are in the patient’s best
interests while alive, interventions per-
formed on a potential donor while alive for
organ procurement after his or her death
are not.

It would be clear to potential donors
signing a consent form giving permission for
organs to be harvested after they die that
they are not also giving permission for pro-
cedures to be performed while still alive. If
potential donors discover that interventions
which may hasten or contribute to their
death could be done on them without their
express consent, adverse publicity would
reduce organ donation. Not only is the
proposal disingenuous, it would be chal-
lenging indeed to find a potential donor
willing to be harmed by treatment in order
to be the donor of better organs!

The authors’ second ethical argument,
which relies on a conference report,2 is:

There is no evidence that, in the
absence of active bleeding, administra-
tion of heparin would cause sufficient
bleeding to contribute to death.1

The underlying assumption is that full
heparinisation carries no risk. This is
wrong — major haemorrhagic complica-
tions of even therapeutic heparinisation
have long been recognised.3 Moreover, the
conference report also stated:

The appropriate timing for administra-
tion of anticoagulants and vasodilators
during the DCD process is unresolved.
Flushing organs with anticoagulants/
vasodilators after procurement may be
as effective as pre-procurement admin-
istration.2

Thus, their argument is based on a state-
ment taken out of context and against
evidence.

Ethical guidelines on the subject conflict.
The National Health and Medical Research
Council (NHMRC) guidelines state that:

Where the law permits, it is ethical to
proceed with these [antemortem] inter-
186 MJA • Volume 188 Number 3 • 4 February 2008
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ventions if: … interventions will not
contribute to the cause of death or
compromise the continuing care of the
patient.4

In contrast, section 2(6)(h)(i) of the New
South Wales Health guidelines5 advises
against the use of antemortem interven-
tions, because they would unlawfully con-
t r a ve n e  s ec t i on  4 6 (2 ) ( b )  o f  t h e
Guardianship Act 1987 (NSW), which
restricts guardians to consenting to treat-
ments with the purpose of “promoting or
maintaining the health and well-being” of
the person involved. Whether one agrees
or disagrees with either guideline, they do
not constitute law.6

Richards and Rogers’ legal argument
relies merely on fulfilment of a donor’s
desire to be an organ donor as justification
under the various Guardianship Acts.
However, this argument can only apply
when the antemortem interventions are not
harmful to the potential donor; heparinisa-
tion is potentially harmful, and femoral
vessel cannulation is clearly harmful.

The NSW guidelines are criticised for
interpreting the patient’s best interests
requirement of the Guardianship Act too
narrowly, and therefore do not constitute a
reason to not perform antemortem inter-
ventions. But I consider this argument to
be hoisted on its own petard: it is equally
too narrow to focus on the wishes of the
patient to be a donor as justification to
perform antemortem interventions. The
legal requirement is clearly illustrated in
the Guardianship and Administration Act
1986 (Vic), which stipulates that a guardian

must take account of all of several factors
in determining if a treatment is in the
patient’s best interests (Box).

Lastly, an attempt is made to buttress the
legal argument by reference to Airedale
NHS Trust v Bland, in which the House of
Lords permitted withdrawal of life-sustain-
ing treatment to allow a man in a persistent
vegetative state to die. Since the Lords
considered best interests to include wider
interests than continuance of futile treat-
ment, Richards and Rogers, by analogy,
believe that this concept is sufficient to
justify performance of antemortem inter-
ventions on potential donors. In fact, the
House of Lords did not base their decision
on best interests, but rather on “the futility
of the treatment which justifies its termina-
tion”.7 Comments by the Lords about other
best interests did not form part of the
court’s decision and so do not constitute
law, cannot be invoked in other circum-
stances, and in any case, do not apply to
Australian jurisdictions.

There is neither ethical nor legal justifi-
cation to perform antemortem interven-
tions on a potential donor for the benefit of
a recipient. Noble as the proposal may first
appear, it is a Rubicon not to be crossed.

James Tibballs, Intensive Care Physician
Royal Children’s Hospital, Melbourne, VIC.
james.tibballs@rch.org.au
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Judith R Kennedy

TO THE EDITOR: In their recent article,1

Richards and Rogers connect some ideas
about patient autonomy, non-maleficence
and laws relating to consent with specific
antemortem activities, but their main “jus-
tification” for these activities is a practice
termed donation after cardiac death
(DCD). This practice has been introduced
in the hope of increasing the availability of
organs for transplant. It involves removing
cardiorespiratory support and withholding
resuscitation, then harvesting organs when
cardiac death occurs.2,3

As illustrated by the New South Wales
Health DCD guidelines (Box), DCD repre-
sents a significant shift in practice — from
maintaining cardiorespiratory support for
the purpose of organ preservation after an
acutely injured patient has died (the brain
death scenario), to removing life support
with the explicit intention of allowing
expeditious death and organ removal (the
cardiac death scenario).3

There are two facts of clinical practice
that I suggest should be taken into account
in the ethical or legal justification of any
DCD-related activity and also before the
“re-introduction of expanded use of DCD”
and “introduction of a NSW DCD program”
mentioned in the NSW guidelines.3 The
first is medical: the earlier a prognostic call
is made in relation to catastrophic injury,
the greater the chance it could be wrong.
The second is psychological: doctors treat-
ing severely injured patients are aware of
the need for organs in good condition and
the importance of opportunity, and gener-
ally appreciate that organ transplant pro-
grams are one way that good can come out
of tragedy. These simple facts are ethically
and legally problematic because they could
increase the probability of overcalling the

Extract from the New South Wales 
Health guidelines3

Donor Category 3

Waiting cardiac death after planned 
treatment withdrawal – Known and limited 
warm ischaemic time: “Controlled”

Donor selection criteria, point 3

Catastrophic, irreversible cardiorespiratory 
or neurological injury, not fulfilling brain 
death criteria, where withdrawal of life 
sustaining treatment is considered 
appropriate and following which rapid 
progression to death is anticipated. ◆

Guardianship and Administration Act 
1986 (Vic), section 38(1)

To determine a patient’s best interests, 
a guardian must consider:

(a) the wishes of the patient, so far as they 
can be ascertained; and

(b) the wishes of any nearest relative or any 
other family members of the patient; and

(c) the consequences to the patient if the 
treatment is not carried out; and

(d) any alternative treatment available; and

(e) the nature and degree of any significant 
risks associated with the treatment or any 
alternative treatment; and

(f) whether the treatment to be carried out 
is only to promote and maintain the health 
and well-being of the patient; and

(g) any other matters prescribed by the 
regulations. ◆
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extent and permanency of injury in an
acutely injured patient, which in turn
increases the probability of the patient
being denied his or her chance to survive.

Accordingly, any ethical or legal justifica-
tion for submitting an injured patient to
any antemortem activity relating to har-
vesting their organs after death — includ-
ing withdrawing cardiorespiratory support
and withholding resuscitative efforts —
requires safeguards that protect the treat-
ment paradigm for the patient. This
requires two things: demonstrating that the
care of the patient is not being compro-
mised by his or her donor status; and
making consent (in the full sense of the
term) inviolate. I would argue that the
former is impossible in the acute severe
injury scenario of DCD, and the latter
requires a legal step between end-of-life
decisions and end-of-life action of the kind
referred to by Justice O’Keefe in Northridge
v Central Sydney Area Health Service, with
respect to withdrawal of life-sustaining
treatment and medical support from
patients in a persistent vegetative state.4 As
O’Keefe noted of such cases in the United
Kingdom, where there are clear guidelines
regarding lawful withdrawal of treatment:

[T]he requirement that termination of
treatment, artificial feeding and hydra-
tion be only with the prior sanction of
a High Court judge, is a clear recogni-
tion of the right of unconscious
patients to have their right to life pro-
tected by the full power of the law.4

Judith R Kennedy, Visiting Fellow in 
Professional Ethics
School of History and Philosophy, University of 
New South Wales, Sydney, NSW.
z2243832@unswalumni.com
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Wendy A Rogers and 
Bernadette J Richards

IN REPLY: The issues raised by Rady and
colleagues, Tibballs, and Kennedy include
claims that antemortem interventions for
organ donation after cardiac death (DCD)
are harmful, involve inadequate consent
procedures, and require abandoning the
“dead donor rule”.

To clarify, we advocate the use of antemor-
tem heparin in people with a known desire
to be organ donors; we do not advocate
potentially harmful or disruptive interven-
tions such as femoral vessel cannulation.

Rady and colleagues cite their recent
article1 to support the claim that antemor-
tem interventions are harmful. However,
that article makes no reference to antemor-
tem interventions such as heparin hastening
death. In contrast, Bernat et al clearly state:

The use of heparin is considered contro-
versial on the basis of theoretic concerns
that it may hasten the death of the
donor. Nevertheless, there is no evidence
that heparin causes sufficient bleeding after
withdrawal of treatment and thus, causes
death.2 (emphasis added)

This position is supported by interna-
tional evidence-based protocols that advo-
cate the use of antemortem heparin, such as
those from Britain3 and Canada.4

Rady and colleagues’ claim that antemor-
tem interventions are criminal in the United
States seems to relate to a US surgeon who
was charged with murder after allegedly
administering 200 mg of morphine and
80 mg of lorazepam to hasten patient death
in a failed DCD case.5 These drugs are
standardly used in therapeutic doses for
end-of-life care. Our proposal supports best
practice end-of-life care; we do not suggest
this care should be delivered by the trans-
plant surgeon. The example of one apparent
rogue practitioner is not evidence that ante-
mortem interventions are unethical.

We agree with Tibballs that the wishes of
the patient constitute only one of many
elements listed in the various Guardianship
Acts that should be taken into account when
determining best interests. However, we are
aiming at the spirit of the law rather than the
narrower “black letter” view, as this ignores
the situation of dying patients whose phys-
ical interests are extremely limited, leaving
their wishes as the final expression of their
humanity.

With respect to Tibballs’ assertion that
Airedale NHS Trust v Bland is not law in
Australia, we acknowledge that it is not

binding, but the persuasiveness of the judi-
cial reasoning of the House of Lords has
been well recognised and has provided
guidance and been cited with approval in
numerous decisions in Australia. Recent
examples include Harriton v Stevens6 and
Application of Herrington, re King.7

In relation to Kennedy’s comments about
Northridge v Central Sydney Area Health Ser-
vice, this difficult case (in which there was
disagreement between hospital doctors and
the patient’s family about treatment with-
drawal) can be distinguished from our argu-
ment. We do not advocate acting contrary to
the wishes of a patient’s family members.
With DCD, the decision to withdraw treat-
ment is made by the family and treating
doctors independently of and before any
discussions about donation. We recognise the
potential psychological stresses involved in
caring for patients in this situation. Clarity
about what is legally and ethically acceptable,
and clear separation of decisions to withdraw
treatment from discussions about donation
may help to alleviate some of this stress.

We do not advocate hastening or redefin-
ing death, nor do we suggest abandoning
informed consent. We believe, for the rea-
sons given in our article, that non-harmful
antemortem interventions are legally and
ethically justifiable.8
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