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Editorials

Building a patient’s trust is just as important as following the letter of the law

THE CASES AND DISCUSSION in the article by Braunack-
Mayer and Mulligan in this issue of the Journal (page 277)1

provide informative examples of legal and ethical dimen-
sions of confidentiality and privacy in doctor–patient rela-
tionships. It is important to clarify the foundations and
scope of both legal and ethical duties.

In law, information provided to a medical practitioner by a
patient becomes subject to a statutory duty to protect the
patient’s privacy and a common-law duty of confidence
owed by the medical practitioner to the patient.

Statutory duty. The statutory duty* varies according to
whether federal or state legislation applies.† The federal
Privacy Act 1988 applies to health
information used by a private organi-
sation and permits use or disclosure
of such information without the
patient’s consent in a specified list of
circumstances.2 Those that relate to
the examples given by Braunack-Mayer and Mulligan are
(a) disclosure for purposes directly related to the purpose of
collection in ways that the patient would reasonably expect;3

and (b) disclosure that is reasonably believed to be necessary
to prevent or lessen a serious and imminent threat to a
person’s life, health or safety.4 The scope of the statutory
duty is not yet clear, as guidelines5 and public interest
determinations6 issued by the Federal Privacy Commis-
sioner indicate.

Common-law duty. The common-law duty arises from
a contract between patient and doctor or the presumption
that the relationship is one of a class to which the law
attaches that obligation. The duty is said to encourage
patients to disclose full information so that medical practi-
tioners can provide effective healthcare, a basis for a public
interest in such duties of confidence.7 Correctly understood,
it is not a duty to keep all information secret, but a duty to
use the information only for the purposes for which it was
provided and not for any other purpose.8

Medical ethics. In ethics, the duty of confidence in
medical practice has strong historical origins in formal
statements of medical ethics. Different translations of the
Hippocratic oath recognise that the duty applies only to
some and not to all information. These statements include
“what should not be published abroad”,9 “things shameful
to be spoken about”,10 and “things that should never be
blurted out”.11 Thus, its scope can be described by refer-

ence to the purpose of the disclosure.12 The justifications for
this duty include a respect for patient autonomy and an
expression of the professional virtue of fidelity.13

In Cases 1 and 2 presented by Braunack-Mayer and
Mulligan, Ms X’s and Mr Y’s information was clearly
provided for the purpose of providing diagnosis, advice and/
or treatment to them. Their doctors’ uses of that informa-
tion to clarify a diagnosis, confirm decisions about treat-
ment or seek additional advice could fairly be described as
uses for that same purpose. As such, those uses would not
be breaches of the common-law duty of confidentiality.
However, the particular use described in Cases 1 and 2 may

not conform to the Privacy Act, as it
seems clear that neither Ms X nor Mr
Y reasonably expected that use of
their information. (There is no sug-
gestion that the disclosure was rea-
sonably necessary to prevent or lessen

a serious and imminent threat to their life, health or safety.)
The legal and ethical implications of access to Ms Z’s test

results in Case 3 are less clear, because of the involvement of
two medical practitioners and the lack of explanation as to
how the second doctor had access to the test results.
Clarification of these details is important. However, if there
was an explanation of access, it is clear that the information
was used for the purpose of diagnosis and treatment, the
purpose for which it was provided. Ms Z’s being unaware of
that use remains relevant for the Privacy Act.

Thus, the common-law duty of confidence may not have
been breached by any of the doctors in the three cases. The
statutory duty to protect privacy may have been breached,
depending on clarification of some uncertainties of interpre-
tation. However, what remains important is that the patients
all plainly felt that their information had been used in ways
that surprised or troubled them. It could be said that the
patients thought that an ethical duty had been breached.

It seems there were two main causes for their concern,
both of which have ethical importance. First, they did not
know about (and did not feel that they had consented to) the
way their information was used, and, second, that use
diminished their trust in their doctors.

Consent that is based upon an adequate and clear disclosure
of how information will be used is the best response to the first
cause of concern. Being given that information and, in turn,
giving consent also respects a patient’s autonomy. Routine
advice as to whom a patient’s information will be disclosed in
the course of using it for diagnosis and treatment will probably
also meet the requirements of the Privacy Act.3 Further,
patients can, by their consent, agree to wider uses or disclo-
sures of their information.

As to the second cause of concern, acting in order to
generate and maintain a patient’s trust is the best response.
In doing so, a doctor expresses the virtue of fidelity. This lies

Confidentiality and privacy: beyond legal duties

*A failure to fulfil this duty is not an offence, although it can be the foundation of 
a complaint to the Office of the Privacy Commissioner. Privacy Act 1988 
(Cwlth), section 36.
†There is specific legislation in the Australian Capital Territory (Health Records 
[Privacy and Access] Act 1997), New South Wales (Privacy and Personal 
Information Protection Act 1998) and Victoria (Health Records Act 2001), and 
other States are actively considering such legislation, including New South 
Wales in relation to health information.
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at the foundation of the doctor–patient relationship: it
extends beyond merely keeping promises (eg, to maintain
confidentiality) and speaks to character and the establish-
ment, and not the assumption, of a relationship of trust.14

The authors are correct to identify the ethical importance
of attending carefully to patients’ awareness of and under-
standing about how their information is used. Exceeding
minimal legal duties by doing more than merely making
patients aware of how their information will be used is
important to building trust and to providing effective health-
care.
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The “omnipotent” Science Citation Index Impact Factor
The IF is a poor measure of the worth of journals, journal articles and authors

TELL ME THE NUMBER; what is the ranking? All of us seem
to love ratings. Whether it is the standings in the Rugby
World Cup, the box office success of Harry Potter or the
melting rate of Arctic ice, we all want numbers. So, why
would it be any different for medical journal articles or even
medical journals themselves?

Who attaches importance to medical journal ratings? The
owners/publishers of the journals, readers, advertisers,
librarians and journalists may all be interested in journal
ratings to varying degrees. Likewise, authors have a need to
discern just how a publication is valued before deciding
where to send the products of their labours.

How can we evaluate the quality of an article or a journal?
Properties of a medical journal that can be assessed include
total circulation; readership numbers and surveys; quality of
the editorial board, staff and peer reviewers; number of
manuscripts received, percentage accepted, and turn-
around; Science Citation Index (SCI) raw numbers, Immedi-
acy Factor and Impact Factor (IF); number of paid
subscribers; advertising revenue; listing on Medline; inter-
national distribution; cost to the reader; and page or peer-
review charges to the author.1

But what do authors most value? Frank and colleagues
have surveyed the Stanford University School of Medicine
faculty regarding the factors that influenced their decisions
about where to send manuscripts. The top attribute selected
was “prestige”.2

Impact factors are also used to adjudicate on academic
performance. Some universities, especially in certain Euro-
pean countries, have decided that the IF of journals in which
a faculty member publishes will enter into personnel deci-
sions such as appointment, promotion and rate of pay.3 One

would like to think that intelligent deans, chairs of depart-
ments and administrators, who work daily with faculty
members, would have a better way to ascertain quality of
performance than an arbitrary number.

Seglen, of Norway, was an early critic of the IF, drawing
attention to its narrow worth, and calling for its application
to be reined in3 — but apparently to no avail. My belief is
that the IF has one specific meaning: it is a clear measure of
the extent to which a given journal functions as a connector
of researchers in a specific field. This is one (but only one)
critical function of medical journals.

When I began as the editor of JAMA in 1982, JAMA’s IF
was in the range 3–4. Some considered this an embarrass-
ment, so we set out to raise the IF as part of our efforts to
improve the quality of the journal. We succeeded, to the
extent that by the time I left the journal in 1999 its IF was in
the range 10–11. Strange as it may seem, during the mid-
1990s I deliberately tried to slow the growth of JAMA’s IF. I
was afraid that we were changing the character of the journal
away from its fundamental purpose — to be useful to all
doctors in their practices — and too far towards a research
journal, used by researchers to communicate with each
other.

In this issue of the Journal, Walter and colleagues4

(page 280) criticise the IF, clarifying what it is and what it
isn’t. They describe an alternative way they have devised to
judge the quality of articles (and presumably journals, if
article scores are aggregated and averaged), using a five-
person voting method guided by six criteria. It would have
been interesting to see a side-by-side comparison between
the article rankings of the selection panel and the SCI IF
scores for each article. Walter and colleagues’ form of post-


